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Per Arun Khodpia, AM : 
 

 The captioned appeal is filed by the revenue against the order 

passed by the     Commissioner of Income Tax (Appeals)-3, Bhopal, dated 

24.02.2022, for the assessment year 2018-19. 

 

2.      Ground of appeal raised by the department in the present appeal are as 

under:- 

1. "Whether or not on the facts and in the circumstances of the case, the Ld.CIT(A) is justified 
in accepting the revised computation of income and in deleting the charging of tax rate 
u/s.115BBE of Act on undisclosed investment of Rs.2,01,25,976/-, ignoring the fact that the 

investment in stock remains unexplained and the assessee failed to substantiate such 
investment during the survey proceeding.' 
 
2. "Whether or not on the facts and in the circumstances of the case, the Ld. CIT(A) is 

justified in ignoring the fact that these amounts being unrecorded fall in nature of income 
classified in section 115 BBE of the Act." 
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3. Brief facts of the case culled out from the records available are that the 

assessee is an individual having income from trading of household goods in the 

name of his proprietary concern M/s.Goyal Sales. A survey action u/s.133A of 

the Income Tax Act, 1961 (in short “the Act”) was conducted at the business 

premises of the assessee on 18.01.2018. Subsequently, regular return of 

income was filed by the assessee on 30.07.2018 declaring total income of 

Rs.2,30,85,600/-. During the continuation of assessment proceedings, the 

assessee, who has voluntarily surrendered an amount of Rs.2,01,25,976/- on 

account of excess stock found during the course of survey proceedings, have 

offered tax in accordance with provisions of section 115BBE of the Act, showing 

his income from other sources, has shifted its stand, submitted a revised 

computation moving the undisclosed income surrendered under the head of 

income “Income from other sources” to “Income from Business and Profession”, 

with a plea that the impugned excess stock was accumulated from regular 

business activities and therefore was in the nature of Business Income. Ld.AO 

without giving any finding on this issue, has proceeded with the original 

computation, wherein, the appellant has calculated tax u/s.115BBE of the Act. 

Aggrieved with the order of Ld.AO, assessee filed an appeal with the Ld.CIT(A) 

which was allowed and therefore, against such order of Ld.CIT(A), now the 

revenue is in appeal before us. 

 

 

 



:: 3 :: 
ITA No.77/RPR/2022 

 

4. At the out-set, Ld.Sr. DR submitted that the assessee was subjected to a 

survey proceedings u/s.133A of the Act, conducted on 18.01.2018. During the 

proceedings, statement of the assessee was recorded and the asseseee 

himself has admitted that on physical verification, excess stock of 

Rs.2,01,25,976/- was found and has agreed to the quantum of such excess. On 

being asked to explain about the source of such investment in stock, the 

assessee has shown his inability to make any clarification. Finally, the assessee 

has offered the said sum of Rs.2,01,25,976/- as his undisclosed income other 

than the regular income for the AY 2017-18.  It was the submission of the Ld.Sr. 

DR that, in absence of any explanation about the source of investment in stock 

by the assessee, income should be treated as income from undisclosed sources 

and therefore, the same should be chargeable under the head “Income From 

Other Sources” and not income from Business. 

 

5. On the contrary, Ld.AR submitted that inadvertently, the assessee has 

offered his income on account of excess stock under the head ‘Income from 

Other Sources’ and paid taxes u/s.115BBE of the Act, but during the 

assessment proceedings itself assessee had submitted a revised computation. 

On perusal of the revised computation, as per notice dated 07.04.2021, Ld.AO 

has also show caused the assessee to explain that “why tax on surrender of 

income of Rs.2,01,25,976/- should not be charged u/s.115BBE of the Act”. In 

response, the assessee had submitted that the surrendered income is shown 

as income form business for the FY 2017-18, duly recorded in the books of 
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accounts of M/s. Goyal Sales, Raipur, also shown in Audit Report as well as in 

ITR for the year under consideration. Ld.AR further submitted that, since the 

assessee have no other source of income apart from trading business, hence 

surrendered amount on account of difference in stock found during the survey, 

is assessee’s income from business only. Ld.AR placed his reliance on the 

judgment of co-ordinate bench of the ITAT Raipur in the case of M/s. Shree Sita 

Udyog v. DCIT in ITA No.249/RPR/2017 dated 22/07/2022, wherein, the 

Tribunal has held as under: 

8. We have heard the rival contentions, perused the material available on the records. In principle, we find 
force in the argument and contentions of the Ld AR on the following aspects: 
 
a. Ld AO himself has observed that the Excess Stock or Unexplained investment or cash 

surrendered during the course of survey operations was nothing but the accumulation of 
profits which the assessee has been systematically enjoying and hence difference detected 
during the survey and surrendered as undisclosed income is assessable as undisclosed 
income, thereby, has admitted that the undisclosed stock was part of the business of 
assessee.  
 

b. From the order of Hon’ble Jurisdictional High Court in the case of Dhanush General Store 
(Supra) it is emerged that the assessee has shown the income trading and P&L account but 
not in computation of income. However, in the present case which is distinguished on the facts 
and verifiable from the records that the amount surrendered was duly considered in the 
Audited P&L account and finally was became part of the taxable income in the computation 
of income.  

 
c. During the survey Statement of Mr Suresh Kumar Agarwal as a partner of the assessee 

partnership firm were taken on oath u/s 131 of the Income Tax Act. Q no 3 and answer given 
are relevant, which was place in paper book of the assessee at page 9-12, the same is 
reproduced as under:  
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9. On perusal of the above question and answer offered by the assessee during the survey 
proceedings, it is very clear that the excess stock was found in the business premises of the 

assessee on physical verification by the survey team with the help of employees of the 
assessee. Assessee, without objecting to the figures of excess stock arrived at by survey team 
accepted the same and offered the same as undisclosed income for the current year. In this 
context, we are of the considered view that since the excess stock of rice and paddy are the 
commodities in which the assessee was dealing under his regular business and accordingly 
any surrender on account of mismatch in physical stock and accounting balance of the stock 
cannot be treated as income from the other source, the same has to be brought to tax under 

income from business, which the assessee has rightly done. 
 
 

6. With regard to filing of revised return instead of submitting a revised 

computation before the AO, the Ld.AR submitted that according to the judgment 

of the Hon’ble Punjab & Haryana High Court in the case of CIT, Jalandhar v. M/s. 

Ramco International Dhogri Road, it was the contention of the Ld.Counsel for the 

Revenue in the said case that the claim made by the assessee by way of 

application without filing a revised return is not allowable in accordance with 

judgment of the Hon’ble Supreme Court in the case of Goetze India Ltd. v. CIT   

reported in 284 ITR 323 in this aspect, the Hon’ble Highcourt Court has held as 

under: 

4. We are unable to accept the submission, The Tribunal has considered this issue and found that as 
per Form 10CCB filed during assessment proceedings, the claim of the assessee was admissible, Finding 
of the Tribunal is as under:- 

"19, In view of the above, we find no error in the order of the learned CIT(A) it has correctly 
been held by the first appellate authority, inter alia that as per Form No.10CCB filed during the 
assessment proceedings, the claim made by the assessee was admissible and the same 
remained to be allowed. The order of the learned CIT(A) is hereby upheld in view of the above 
discussion. The grievance of the department stands rejected."  

5. In view of the finding that the assessee was not making any fresh claim and had duly furnished the 
documents and submitted Form for claim under section 8oIB, there was no requirement for filing any 
revised return. The judgment relied upon was not applicable. 

 

7. On the basis of aforesaid submissions, the Ld.AR submitted that the claim 

of the assessee by way of revised computation was also acceptable.  Therefore, 

the AO was at gross error in not accepting the claim of the assessee.  The Ld.AR 

further submitted that the assessee is liable to pay tax only upon such income as 
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can be in law included in his total income and which can be lawfully assessed 

under the Act.  On this aspect, the Ld.AR submitted before us that the decision of 

the Hon’ble Kolkata High Court in the case of CIT v. Baskar Mitter, wherein, the 

observations of the Hon’ble Kolkata High Court on this issue are found in Para 

No.8 of the said order, which is extracted as under: 

8. The controversy raised in the second question is as to whether the annual letting value of 
the property determined by the Tribunal could be a figure lower than that returned by the 

assessee. The principles for determining the annual letting value under s. 23 are now well-
settled and if the value returned is not in accordance with such principles, it is open to the 

assessee to contend that the value as may be determined upon correct application of the law 
should form the basis of assessment. The Revenue authorities, in our view, cannot be heard 
to say that merely because the assessee has returned a figure which is higher than the annual 
value determined in accordance with the correct legal principles, such higher amount and not 
the correct amount should be lawfully assessed. An assessee is liable to pay tax only upon 

such income as can be in law included in his total income and which can be lawfully assessed 
under the Act. The Law empowers the ITO to assess the income of an assessee according to 
law and determine the tax payable thereon. In doing so he cannot assess an assessee on an 
amount, which is not taxable in law, even if the same is shown by an assessee. There is no 
estoppel by conduct against law nor is there any waiver of the legal right as much as the legal 
liability to be assessed otherwise than according to the mandate of the law (sic) . It is always 

open to an assessee to take the plea that the figure, though shown in his return of total 
income, is not taxable in law. The Tribunal, therefore, in our view did not commit any error in 
directing to fix the correct annual letting value of the premises in question, in accordance with 
the provisions of s. 23 of the said Act with reference to the municipal valuation, although such 
sum was lower than the figure shown by the assessee in his returns of total income. 

 

8. With the aforesaid observations, the Ld.AR submitted that the income 

disclosed by the assessee during survey proceedings on account of excess stock 

should be considered as his income from business and profession, which was 

inadvertently shown by him as income from other sources which immediately 

when understood that a mistake has committed, was subsequently rectified by 

way of filing a revised computation before the AO, on which, the AO has not taken 

any cognizance and have passed the assessment order treating income on account 

of excess stock as undisclosed income liable to be taxed under the provisions of 

sec.115BBE of the Act.  It was, therefore, the prayer that the Ld.CIT(A) duly 

considered the matter and lawfully granted the deserving relief to the assessee, 

therefore the same deserves to be upheld. 



:: 8 :: 
ITA No.77/RPR/2022 

 

 

9. We have heard rival contentions, perused the materials available on record, 

analyzed the facts of the case in light of judicial pronouncements relied upon by 

the assessee.  The admitted facts of the case are that a survey was conducted in 

the premises of M/s. Goel Sales on 01.02.2018 and during the course of survey, 

stock was physically verified and an excess stock of Rs.2,01,25,976/- was found.  

When the assessee was queried to explain the source of investment in such excess 

stock (which was undisputedly accepted by the assessee), the answer to the query 

pertaining to investment, the assessee responded that he does not have any 

evidence with respect to source of investment in this excess stock.  Therefore, he 

was unable to give any explanation on the same.  The assessee further admitted 

that since he was not able to explain the source of investment in excess stock, the 

amount invested in such excess stock which is not from the regular income of the 

assessee.  Therefore, the same should be considered as undisclosed income of the 

assessee for the relevant year i.e. FY 2017-18 (AY 2018-19).  As per return of 

income filed by the assessee, copy of the same was furnished before us.  The 

assessee himself has declared undisclosed income in excess stock as chargeable 

to income tax at special rates and therefore, under Schedule-SI at Item No.13, 

the amount of Rs.2,01,25,976/- was shown as income chargeable at the rate of 

60% and tax of Rs.1,20,75,586/- was paid.  This fact was also apparent from the 

original computation of the assessee which was available at assessee’s Paper Book 

on Page Nos.22-23, wherein, the surrender income was shown as income from 

other sources (Chapter-IV F) and tax u/s.115BBE of the Act, was calculated and 

offered.  During the course of assessment proceedings, the assessee revised its 

computation, copy of which is available as assessee’s books on Page Nos.20 & 21, 
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wherein, the excess stock was considered as income from business and profession 

(Chapter -IV D) and the tax was calculated under normal rate of income tax. Copy 

of relevant question asked during survey proceedings and answer of the assessee 

is extracted as under: 
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10. With regard to assessee’s contention based on ratio of law laid down in the 

case of M/s. Ramco International, wherein, the Revenue’s contention that claim 

of the assessee cannot be accepted without filing a revised return based on the 

order of the Hon’ble Supreme Court in the case of Goetze India Ltd. v. CIT reported 

in 284 ITR 323, was declined by the Hon’ble High Court, since the claim of the 

assessee was accepted by the Tribunal.  However, in the present case, since the 

claim was made before the AO and the same was not accepted, rightly so, 
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because, as per the Hon’ble Supreme Court judgment in the case of Goetze India 

Ltd. v. CIT, wherein, the question raised was that the deduction disallowed by the 

AO on the ground that there was no provision under the Income Tax to make 

amendment in the return of income by modifying an application at the assessment 

stage without revising the return, so answered by the Hon’ble Supreme Court that 

the decision in question is that the power of Tribunal u/s.254 of the Income Tax 

Act, 1961, is to entertain for the first time a point of law provided the fact on the 

basis of which, the issue of  before the Tribunal.  The decision does not in any way 

relates to the power of the AO to entertain a claim for deduction otherwise by 

filing a revised return.  Such observation of the Hon’ble Supreme Court 

undoubtedly clarify the issue that the AO  has no powers to entertain a claim of 

deduction of the assessee without having the claim covered under the return of 

income or by way of a revised return.  So, in the present case, the order of the 

AO cannot be held as erroneous on this count.   

11. The reliance of the Ld.AR in the case of M/s.Shree Sita Udyog v. DCIT 

(supra) was also considered but the same also cannot rescue the contentions of 

the assessee for the reason that in the case of M/s.Shree Sita Udyog v. DCIT 

(supra), the AO himself has observed that the excess stock or unexplained 

investment or cash surrender during the course of survey operations was nothing, 

but the accumulation of profits which the assessee has been systematically 

enjoying and hence difference detected during the survey and surrendered as 

assessable as undisclosed income, thereby, he has admitted that the undisclosed 

stock was part of the business of the assessee.  However, no such observations 

were recorded by the AO in the present case neither the assessee has offered any 

explanations during the survey proceedings while statements of the assessee were 
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recorded or afterwards during the assessment or appellate stage supported with 

any cogent material evidence of such source. It was also the fact in the case of 

M/s.Shree Sita Udyog v. DCIT that the stock physically verified was the same 

stock in which the assessee was dealing with i.e. Dhan & Rice etc.  Therefore, 

there was no ambiguity pertaining to whether the stock relates to business of the 

assessee or not.  In such circumstances, the facts of the case are that in the case 

of M/s.Shree Sita Udyog v. DCIT, and Facts of the present case are altogether 

on different footing and therefore, such contentions of the assessee cannot be 

acceptable.   

12. With respect to assessee’s contention by relying upon the judgment of 

Kolkata High Court in the case of CIT v. Baskar Mitter (supra), wherein, the 

assessee was held that the assessee is liable to tax upon only such income which 

can be included in his total income and lawfully assessed under the act, has no 

relevance in the present case, since the issue in the present appeal is with respect 

to categorization of income that under which head the same is chargeable, it is 

not a question at all that whether the income so surrendered is chargeable or not.  

Since in the foregoing discussion, we have held that the source of undisclosed 

income surrendered by the assessee could not be substantiated, the same should 

be covered as taxable income under the head ‘Income From Other Sources’.  

Therefore, the original computation and return of income filed by the assessee 

was with correct application of law, wherein the income was shown as income 

from other sources and the tax was offered at special rates under the provisions 

of sec.115BBE of the Act.  The assessee’s explanation before the Ld.CIT(A) which 

were accepted by the Ld.CIT(A) were found under the erroneous appreciation of 

facts by the Ld.CIT(A), wherein, there was no whisper or observation on the source 
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of investment in excess stock found during the survey.  The Ld.CIT(A) has 

recorded that the assessee has offered income on account of excess stock found 

during the survey by crediting the capital amount of the assessee and 

subsequently, adding the excess stock to the closing stock in the balance sheet, 

the stock becomes part of regular books of accounts of the assessee and was 

made available for subsequent sale.  The Ld.CIT(A) further observed that the AO 

has not rejected the books of accounts of the assessee and rather accepted the 

entries passed in the books of accounts. We cannot subscribe to the view 

expressed by the Ld.CIT(A), since the AO has accepted the income offered by the 

assessee comes under the head ‘Income from Other Sources’ and offered higher 

rate of tax on the said income, therefore, there was no occasion for the AO to go 

into the integrities of the books of accounts to make them liable to be rejected.  

Under such circumstances, we are of the considered opinion that the order of the 

Ld.CIT(A) was not according to the facts and law and therefore, the same is liable 

to be quashed and the findings of the AO in his order deserves to be sustained. 

Consequently, appeal filed by the Revenue is allowed with the observation that 

surrender amount on account of excess stock accepted as undisclosed income by 

the assessee, source of which is unexplained nonetheless belongs to activities 

other than regular business of the assessee, as admitted by assessee himself, 

should be categorized as ‘Income From Other Sources’, and taxes to be charged 

at special rates in accordance with provisions of sec.115BBE of the Act. 

11.  In the result the appeal of the Revenue is allowed. 

Order pronounced in the court on 17/08/2023.  

                               Sd/-                                             
(RAVISH SOOD) 

    Sd/-   
      (ARUN KHODPIA) 

न्याधयक सदस्य / JUDICIAL MEMBER      लेखा सदस्य / ACCOUNTANT MEMBER 
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रायपरु/Raipur;  ददिाकं  Dated  17/08/2023  
TLN, Sr.PS (On Tour) 
 

आदेश की प्रधतधलवप अग्रेवषत/Copy of the Order forwarded  to :   
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